
 
 
 

 
ASU Submission 

 
 

Senate Education and Employment Legislation 
Committee 

 
 

Fair Work Amendment (Supporting Australia's Jobs and Economic 
Recovery) Bill 2020 [Provisions] 

 
 
 
 

Submitter: 
 

Emeline Gaske, Assistant National Secretary 

Organisation: 
 

Australian Services Union 

Address: Ground Floor, 116-124 Queensberry Street 
Carlton South, Victoria, 3053 
 

Date: 12 February 2021 
 
 

Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 [Provisions]
Submission 109



ASU Submission   2. 
 

Contents 
 
 
1. The ASU ....................................................................................................................................... 3 
2. Our Submission ............................................................................................................................ 3 
3. Schedule 1 – Casual Employees .................................................................................................. 4 
3.1 Definition of casual employment ................................................................................................... 4 
3.2 Casual loading .............................................................................................................................. 5 
4. Casual Conversion ........................................................................................................................ 5 
5. Schedule 2 – Modern awards ....................................................................................................... 6 
5.1 Additional hours for part time employees ..................................................................................... 6 
5.2 Flexible work directions................................................................................................................. 7 
6. Schedule 3 – Enterprise Agreements ........................................................................................... 8 
6.1 Approval process .......................................................................................................................... 8 
6.2 Revised Better Off Overall Test (BOOT) ...................................................................................... 9 
7. The current BOOT already has flaws ......................................................................................... 11 
7.1 Greenfield agreements ............................................................................................................... 11 
8. Conclusion .................................................................................................................................. 12 

 
 

Attachment 1 -  dnata Passenger Services NSW Enterprise Agreement 2017 Decision [2018] FWCA 
2908 

Attachment 2 – Flight Centre Enterprise Agreement 2018 Decision [2019] FWCA 7050  

Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 [Provisions]
Submission 109



ASU Submission   3. 
 

1. The ASU 
 
1. The Australian Services Union (ASU) is one of Australia’s largest unions, representing 

approximately 135,000 members.  

 

2. The ASU was created in 1993. It brought together three large unions – the Federated Clerks 

Union, the Municipal Officers Association and the Municipal Employees Union, as well as a 

number of smaller organisations representing social welfare workers, information technology 

workers and transport employees. 

 

3. Currently ASU members work in a wide variety of industries and occupations because the 

Union’s rules traditionally and primarily cover workers in the following industries and 

occupations: 

 
• Disability support 

• Social and community services 

• Local government  

• State government 

• Transport, including passenger air and rail transport, road, rail and air freight transport 

• Clerical and administrative employees 

• Call centres 

• Electricity generation, transmission and distribution 

• Water industry 

• Higher education (Queensland and South Australia) 

• Australian Taxation Office 

 

4. The ASU has members in every State and Territory of Australia, as well as in most regional 

centres.  

 

2. Our Submission 
 
5. The proposed Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 

2020 [Provisions] (‘the Bill’) will, if passed, diminish the rights of insecure employees, undercut 

the social safety net provided by the modern award system, and deny some employees the 

right to enterprise bargaining for long periods of time. We discuss the impact of workers in 

detail below. For ease of reading, our submission is divided by the Schedules of the Bill.  

 

6. If passed, the Bill would place an excessive amount of power in the hands of employers. It 

would do so at a time when genuine collaboration and cooperation are not merely desirable, 

but absolutely necessary.  
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7. ASU members have experienced the pandemic in different ways. Some ASU members work on 

the front-line of our response to COVID-19, providing essential services in disability services, 

community services, and public health. Other ASU members have ensured the continued 

provision of essential services, such as electricity, water, freight, libraries and garbage 

collection. Other workers have been stood down without pay or lost their jobs as a result of the 

public health response. For example, this includes local government employees at pools, health 

centres and libraries; aviation workers; travel industry workers; and disability workers in day 

and community programmes. 

 

8. What is common to all ASU members is that they have been able to organise and bargain 

collectively so that decisions are not made unilaterally by employers. In doing so, we have 

worked with employers to ensure the rights of employees are respected while supporting the 

continued operation of their businesses. The Bill, if made law, would weaken many of the rights 

our members have relied on to defend their interests during the pandemic.  

 

9. The ASU calls upon the Senate to reject this harsh and oppressive legislation.  

 

3. Schedule 1 – Casual Employees 
 
3.1 Definition of casual employment 
 

10. The Bill would insert a new definition of casual employment into the Fair Work Act 2009. The 

proposed definition is a significant departure from the definition of casual employee prevailing 

under the common law and in industrial instruments. It will not assist casual workers and will in 

fact make things worse.  

 

11. The Bill inserts a new definition of ‘casual employee’ into the Fair Work Act. A person is a 

casual employee where ‘an offer of employment made by the employer to the person is made 

on the basis that the employer makes no firm advance commitment to continuing and indefinite 

work according to an agreed pattern of work for the person.’ 

 

12. The proposed definition places an unfair reliance on negotiations at the commencement of 

employment. Employees generally will not be in a position to judge if the actual working 

conditions reflect the offer of employment. The employer may offer ‘casual’ employment when 

they actually expect the worker to work hours like a permanent employee. Even if the initial 

work was genuinely casual, the nature of work may change overtime. Eventually, casual work 

may develop into something more permanent. This is recognised by the Australian common 

law. However, if the Bill were made law employees would only be able to challenge their casual 

status by reference to the employer’s commitments to them at the time the offer of employment 

was made.  
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13. Notably, there is no obligation for an employer to pay a casual loading or other entitlements that 

may apply to a casual employee under an industrial instrument. The payment of a loading is 

simply one amongst other equally weighted indicia. An employee may therefore be a casual 

employee for the purposes of the Fair Work Act but not be entitled to the loadings and other 

entitlements that apply to casual employees under industrial instruments. Additionally, there is 

no indication in the proposed definition that a casual employee is not entitled to paid leave or 

other entitlements.  

 

14. The proposed definition could easily be exploited by employers to hire a casual workforce 

without the protections and conditions a permanent workforce would require and will further 

foster the already increasing extent of insecure employment. 

 

15. The ASU supports a statutory definition of casual employment that looks, as in the common law 

definition, to the objective circumstances of the employment relationship to determine its 

nature. 

 

3.2 Casual loading 

 
16. The Bill empowers a court to ‘set off’ amounts paid to an employee against compensation for 

lost entitlements. Firstly, s 545A(2) requires a court to set off a claim by the full amount of any 

loading paid. Secondly, s 545A(3) allows a court to instead set off a claim by an amount 

proportionate to the loading attributable to the entitlement being claimed.  

 

17. This would be a significant departure from the well-developed common law principles that an 

employer and employee cannot contract out of statutory minima and that an employer may only 

‘set off’ a payment against an entitlement unless those amounts are ‘separately identifiable’. 

The Bill only makes reference to amounts paid which are ‘identifiable’. Courts will be forced to 

determine the true character of payments made in excess of an employee’s minimum statutory 

entitlements. In many cases this will be difficult where poorly drafted contracts do not clearly 

distinguish between market-rate wages and additional amounts paid in lieu of entitlements.  

 

18. These provisions, if made law, would encourage employers to attempt to contract out of 

employee’s statutory entitlements.  

 

4. Casual Conversion 
 
19. The Bill introduces a new statutory entitlement for casual workers to convert to permanent 

employment. Where an employee has worked for the employer for a period of 12 months and 

has worked a regular pattern of hours on an on-going basis for the last six months, an employer 

is obliged to make an offer to the employee for conversion to permanent employment.  
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20. This conversion “right” is littered with qualifications and places control with the employer and is 

easily subject to manipulation. Furthermore, the proposed Bill provides that an employer is not 

required to make the conversion offer if there are “reasonable grounds” not to do so. 

 

21. The biggest failing of the proposed Bill is the lack of enforceability. In practice, an employer 

could refuse a request for casual conversion, refuse the employee’s a request to have that 

decision examined by the Fair Work Commission, leaving the Federal Court the employee’s 

only recourse. An application to the Federal Court is likely to be more expensive and time-

consuming than arbitration in the Fair Work Commission. The FWC must be granted the power 

to arbitrate these matters where there is no agreement. 

 

5. Schedule 2 – Modern awards 
 

5.1 Additional hours for part time employees 

 

22. The Bill would introduce a new Division 9 of Part 2-3 providing for agreements for part-time 

employees to work additional agreed hours. If Division 9 were made law, 16 modern awards 

would be varied to allow certain part-time employees who work at least 16 hours per week to 

agree to work additional hours without overtime by entering into a "simplified additional hours 

agreement". The ASU has members covered by the Business Equipment Award 2020; the 

Vehicle Repair, Services and Retail Award; and the General Retail Industry Award 2010. We 

are greatly concerned that the list of modern awards can be amended and added by regulation. 

Thus the list may increase from 12 to 24 Awards without legislative oversight or consideration 

by the Fair Work Commission. This will allow groups to lobby the government to introduce a 

specific industry award to the list. 

 

23. A “simplified additional hours’ agreement" removes the need for an employer to renegotiate a 

part-time employee’s agreed pattern of work or pay additional hours at overtime rates when 

they require an employee to work additional hours. Simplified additional hours’ agreements 

allow employers to put enormous pressure on part-time employees to accept additional hours, 

on little to no notice, without being paid overtime. 

 

24. The experience of ASU members in the community sector under a provision in the Social, 

Community, Home Care and Disability Services Industry Award 2010 (‘SCHDS Award’) like a 

simplified hours agreement is as follows: under clause 28.2(b)(ii), a part-time employee is not 

entitled to overtime until they have worked 10 hours per day. These hours are supposedly 

voluntary but in practice they are an expectation of the employer. This is a particular burden on 

disability services employees because they are not required to work their ordinary hours of 

work continuously like other employees. It is a common practice in that sector for employers to 
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offer contracts of employment that guarantee fewer hours of work than the employer expects 

the employ to perform. Employees often feel pressured to accept additional hours.  

 

Case Study – Disability Sector Worker 
 
Mary is a part-time disability support worker employed under the SCHDS Award.  
 
Mary has a contract of employment that specifies her agreed hours of work. She works 12 hours a 
week. She works a 3-hour shift starting at 8.00AM each Monday, a 3-hour shift starting at 4.00PM 
each Monday, a 3-hour shift starting at 8.00AM each Wednesday and a 3-hour shift starting at 
4.00PM each Friday.  
 
Mary is a single parent and cares for her elderly mother. She cannot work full-time hours because of 
her caring responsibilities but needs more than the 12 hours each week she has been offered by her 
employer to support her family.  
 
Mary will accept almost any additional hours offered by her employer because she is worried that if 
she refuses a request to work, her employer will not offer her any additional work at all.  
 
This means that Mary often accepts hours at times and locations that are inconvenient or interfere 
with her caring responsibilities. She only refuses hours she absolutely cannot work, such as when she 
accompanies her mother to a medical appointment with a specialist.  
 
Mary is exhausted by this pattern of work and is considering leaving the sector.  
  
 
25. These provisions are unnecessary because the modern awards identified already offer 

employers significant flexibility to alter a part-time employee’s hours of work. Firstly, under most 

modern awards employers and employees may agree to alter the employee’s agreed regular 

pattern of work. There is nothing stopping any employer covered by the identified awards from 

negotiating with employees to change their hours of work. 

 

26. Secondly, many modern awards provide additional flexibilities to employers. For example, the 

Business Equipment Award only requires that a part-time employee is engaged for less than an 

average of 38 hours per week and work a regular pattern of hours. This pattern of hours must 

be arranged according to the rostering rules of clauses 12, 21 and 22. The arrangement of 

hours under these provisions may be altered at any time by mutual agreement, by a weeks’ 

notice, or by 24 hours to the employee in case of an emergency. Significant changes to an 

employee’s hours of work enliven the Awards consultation provisions. Overtime is only payable 

when they work in excess of or outside the ordinary hours established according to the Award. 

Where an employee is required to work outside of their pattern of work, they are compensated 

by overtime. This offers the employer flexibility to operate their business while protecting the 

employee’s interest in a stable pattern of work. 

 
5.2 Flexible work directions 
 
27. The Bill permits employers to issue flexible work directions to employees about their duties and 

location of work. This is intended to replicate and continue some of the flexibility-enabling 
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directions available to employers during COVID-19 under certain modern awards and the 

JobKeeper scheme. These flexibilities are to be available for a period of 2 years from the 

passage of the Bill. However, compliance with JobKeeper enabling directions rewarded an 

employee with a guaranteed minimum payment of $1500 per fortnight. There is no such 

payment under this Bill.  

 

28. Furthermore, unlike the equivalent JobKeeper directions, these directions are able to be given 

by any employer to whom these awards apply, not just employers affected by COVID-19 and 

who suffered a reduction in turnover. The employer does not need to show any downturn in 

revenue.  

 
6. Schedule 3 – Enterprise Agreements 
 
6.1 Approval process 

 
29. This part of the Bill significantly weakens the pre-approval obligations that currently apply to 

employers. It replaces the mandatory procedural requirement that an employer ‘take all 

reasonable steps’ to ensure employees have access to the Agreement, are provided with an 

appropriate explanation of its terms and are informed of the voting process. It replaces it with a 

general requirement to ‘take reasonable steps’ to ensure employees are given a proper 

opportunity to decide whether or not to approve the Agreement. (Notice the removal of the 

critical word ALL). The Bill also removes the obligation on the employer to provide employees 

with relevant policies, old Awards and Agreements that may be referred to in the new 

Agreement. This waters down the process to the disadvantage of the employee.  
 

30. Furthermore, under the proposed Bill there is an emphasis on accelerating the approval 

process with the FWC required to determine applications to approve agreements within 21 

working days, as far as practicable.  

 

31. In addition, there will be a limitation on the ability of third parties (which will include unions and 

other employee associations that are not bargaining representatives for the proposed 

enterprise agreement) to intervene in the FWC's enterprise agreement approval process. 

 

32. The requirement for the FWC to approve agreements within 21 working days limits the ability of 

affected workers to learn about and resist any loss of benefits and conditions. The limitation on 

third party intervention appears to be aimed at restricting unions from intervening and objecting 

to non-union (and potentially non-BOOT compliant) enterprise agreements.  

 

33. The ASU holds grave concerns about limiting union involvement in the certification of enterprise 

agreements, as over the years we have witnessed time and time again employers trying to 
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sneak through inferior agreements that sought to reduce the wages and conditions of 

employees.  

 
Case Study - dnata/ Airport Handling Services Australia 
 
In 2017 the ASU caught international airline service company dnata setting up a side company called 
Airport Handling Services Australia (AHSA) and register an Agreement with the FWC in a bid to 
undercut its existing employees. 
 
This new company was established so that labour hire employees could be brought in to do the same 
work that dnata’s existing employees were performing, but for less pay and conditions. AHSA 
employees were only guaranteed the legal minimum wage. 
 
dnata Australia then commenced using AHSA to directly compete with dnata for contracts, taking 
work away from existing employees bit by bit and undermining job security. 
 
Following a protracted campaign to defend the rights of the permanent workforce, dnata dropped their 
plan to put AHSA staff on a separate Agreement. The ASU successfully negotiated a watershed 
Agreement which covered all dnata and AHSA employees. Job security was increased under the new 
Agreement, with requirements to move labour hire and casual staff into permanent positions. 
 
 
34. Under the proposed Bill employers such as dnata will be able to cut the wages and conditions 

of workers even further and unions will be unable to stop this from occurring. All workers suffer 

when the power of unions to intervene on their behalf is reduced. 

 

6.2 Revised Better Off Overall Test (BOOT) 

 
35. In addition, the Bill proposes COVID-specific changes to enterprise agreement approvals which 

will operate for a limited two-year period from the time the Bill passes into law. Under the 

proposed change, the FWC will be permitted to approve an enterprise agreement which does 

not pass the BOOT subject to specific considerations and deemed to be in the “public interest”. 

 

36. The ASU fundamentally objects to this new amendment as it risks employers taking advantage 

of their workforce using COVID-19 as the guise to do so. Employers will be incentivised to 

pressure workers into voting for agreements which undercut already minimum wages of pay. 

 

37. The central justification of this amendment is that it will enable businesses to maintain and 

expand employment in the wake of the COVID pandemic. In reality we know that employers 

don’t increase employment based on reduced labour costs, they increase employment if there 

is an increase in work to be performed. We saw this in the case of the reduction in penalty rates 

which was supposed to act as an incentive for employers to hire more workers. In fact, this did 

not happen and employers simply pocketed the profits.  

 

38. The Bill allows the Fair Work Commission to approve agreements that do not pass the BOOT if 

‘appropriate in all the circumstances.’ This is a very unwelcome change which means once 

these Agreements are approved they remain in force until replaced or terminated. Neither of 
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which are likely in any non-unionised workplace which unfortunately constitutes around 80% of 

workplaces. 

 

39. As we know there are still WorkChoices “Zombie” agreements from 2006 in operation to this 

day, a situation this Bill wishes to fix by providing that these agreements will cease to operate 

on 1 July 2022 with employees reverting back to being covered by their relevant modern award. 

However, there is nothing in the current legislation that would prevent exactly the same 

situation from occurring again.  

  

40. Importantly, none of the new provisions provide any real protections to ensure that a company 

is facing serious financial difficulties when they seek to make use of the Act. They essentially 

just need to assert that they are necessary. 

 
 
Case Study - Swissport/Aerocare 
 
In Australia, Swissport (formerly Aerocare) operates at multiple airports as a low-cost ground handler, 
partnering with all major domestic airlines and many international carriers in the region including 
Qantas, Jetstar, Virgin and Regional Express to name a few. Aerocare predominately employs staff 
on a ‘permanent part-time’ basis or as casuals. 
 
Since 2012 the ASU along with other Unions has been to the Federal Court or the Fair Work 
Commission on 9 different occasions in regards to the underpayment of employees at Aerocare or to 
object to an application to approve an enterprise agreement as it fails the BOOT for reasons such as: 
rates of pay being less than the modern award, split shifts, poor rostering conditions, unfair payments 
for working extra shifts and penalty rates being absorbed into ordinary rates of pay.  
 
We currently have a case before the Commission and should this new legislation be passed it would 
mean that the Swissport/Aerocare enterprise agreement would be approved and will fundamentally 
cut the wages and conditions of this workforce and potentially all aviation ground handler workers 
over time.  
 
 
41. As demonstrated above, should the new legislation pass, employers will be rushing to negotiate 

non-union enterprise agreements that reduce the wages and conditions of workers. We already 

know from the WorkChoices era there was an explosion in non-union agreements with private 

sector non-union agreements rising from 20 to 60 percent in the space of 5 years. Unions will 

be unable to stop these unfair agreements that rip away the wages and conditions of hard 

working Australians and will permanently damage the living standards for all. 

 

42. This is exacerbated by the fact that the Bill only allows the Fair Work Commission 21 days to 

collect submissions and evidence in deciding whether to approve the Agreement or not. All 

realistic IR practitioners know that 21 days is too short a period for the Commission to do its job 

properly. The Government is giving the Commission unrealistic timelines which will 

disadvantage workers.  
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Case Studies – Dnata Passenger Services NSW Agreement 2017 and Flight Centre Enterprise 
Agreement 2018 
 
1. The ASU opposed the approval of the Dnata Passenger Services Agreement NSW by the FWC on 
the grounds that it did not meet the BOOT. This ASU challenge instigated meetings and discussions 
between the union, Dnata and the FWC which took a number of months to conclude. This process 
forced the company to make 13 Undertakings to the FWC which were to the benefit of the Dnata 
employees (see Attachment 1). This number of Undertakings is not unusual and the process keeps 
the employer and union on their toes which benefits employees. This result could not have been 
achieved within the time constraint of 21 days. 
 
2. The ASU also opposed the approval of the Flight Centre Agreement largely on the grounds that it 
did not meet the BOOT. This also took some months to resolve. And while the FWC did ultimately 
approve the Agreement, this did not happen before a thorough investigation of the contents of the 
Agreement resulting in an unusually long 28 page Decision by the FWC (see Attachment 2). 
 
It also meant that Flight Centre gave 7 Undertakings to the FWC which protected some 6500 
employees. This could not have been done within a 21 day period and the employees may have been 
worse off. 
 
7. The current BOOT already has flaws 
 
43. The current BOOT already has its existing flaws which may disadvantage employees. For 

example, the BOOT only applies to the new Agreement at the time of approval. It does not 

have to continue to apply for the life of the Agreement which could be 4 years for normal 

Agreements and up to 8 years for Greenfield Agreements. Many employers exploit this 

loophole and ‘cheat’ by placing a greater pay increase at the start of the Agreement, so as to 

pass the BOOT, and then give little thereafter, e.g. 3% wage increase in the first year and the 

only 1% p.a. in years 2, 3 and 4. 
 

44. This means that in 4 years’ time the Agreement most probably will be below the CPI 

adjustments and FWC National Case Decisions and if allowed to continue for some years 

without being replaced or terminated will result in employees being paid less than the Award 

i.e. these are known as ‘Zombie Agreements.’  

 

45. This Bill which will water down the current BOOT will exacerbate those flaws. 

 

7.1 Greenfield agreements 

 
46. According to the Bill, the Fair Work Commission will be allowed to approve longer-term 

Greenfields agreements made in relation to the construction of a major project, to specify a 

nominal expiry date of up to eight years after the day the agreement comes into operation. If 

the expiry of the Greenfields agreements is after four years, the agreement must have a term 

providing for annual pay increases for the nominal life of the agreement. 
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47. This effectively means that workers on Greenfields sites would have no opportunity to negotiate 

their wages and conditions during the life of that agreement. It will provide the companies 

running these projects, which tend to be large resource and construction multinationals, a major 

reduction in their costs, and thus a boost to their profits, at a cost to the wages and conditions 

of workers. 

 

48. In addition, under the revised BOOT provisions, a Greenfields agreement may be approved 

that undercuts the minimum standards of any industry award and it may not expire for eight 

years. 

 

8. Conclusion 
 

49. The ASU looks forward to continuing to act collectively on behalf of its members to establish 

terms and conditions of employment which are fair and reasonable, which provide decent terms 

and conditions of employment and which suit the needs of enterprises and the economy as a 

whole. 

 

50. The Union believes that this is only achievable in a system which provides for and encourages 

collective action by employees actively participating in the determination of their specific wages 

and conditions of employment against a backdrop of a fair safety net of socially determined 

employment standards. 

 

51. Working people should not be made to pay the price of economic recovery. The attack on the 

rights of employees under the proposed Jobs and Economic Recovery Bill is fundamental. It 

does not, in reality, seek to do any of the things that the Government’s advertising says that it is 

intended to do. It is designed to place greater power in the hands of employers at the expense 

of the rights and living standards of employees. 

 

52. It is not possible to propose amendments to this Bill which would render it acceptable to 

employees. There is, in this Bill none of the notional equality of power between employers and 

employees. There is no pretence of fairness to employees in this Bill. 

 

53. As we saw as a result of the pandemic workers suffered terribly in 2020 and this continues for 

many hundreds of thousands of workers in 2021. Workers lost their jobs, worked less hours 

and consumed their leave, Super or savings in order to survive. 

 

54. How does this Bill assist those hundreds of thousands of workers? Does it help casuals find 

more secure work? No. It allows the employer to unilaterally declare who is a casual with little 

recourse for the employee to challenge this. This could create a new class of employees who 
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work hours like a permanent employee, but do not enjoy the benefits attached to permanent 

employment and may be terminated at will. 

 

55. Does it assist part-time employees covered by some Awards? No. Under the guise of providing 

more hours to part-time employees it offers a “loaded rate” which denies employees penalties 

and overtime, leaving them worse off. Does it assist workers covered by an enterprise 

agreement? No. It waters down both the Agreement FWC approval process and the BOOT 

leaving employees potentially worse off.  

 

56. In fact, in all areas outlined in our submission, the proposed Jobs and Economic Recovery Bill 

worsens the bargaining position of employees and creates more choice for employers.  

 

57. In conclusion, the ASU believes the proposed Jobs and Economic Recovery legislation is 

unfair, unreasonable and totally unacceptable and should be rejected by the Senate. 
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